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CONSTRUCTION ACT…
WHAT NEXT?

CONSTRUCTION ACT…
WHAT NEXT?
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Warning

…not giving 
legal 
advice…

But what 
steps I might 
do as 
contractor.

1

2



2

Informal
Questions Welcome

4 Parts:
1. Prompt Payment 
2. Adjudication 
3. Other Changes 
4. Questions
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Goal
Cash Neutral
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Are 
contractors 
the nicest 
people to do 
business with?
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credit
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Currently:

 I am being paid on 60+ day 
terms, if I am lucky; 71 
days is the apparent norm; 
even though my contracts 
say 30 days net;

 I only get paid 90% of my 
invoices… while I do work; 
and I only get that last 
10% after I demob… and 
even getting paid that is a 
hassle

 I am required to pay for my 
labour weekly or bi-
weekly;

 I am required to pay my 
suppliers net 30 days and 
they induce me with 2% 
discounts if paid sooner; 
should I take H/B on them?

 Productivity issues 
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Currently:

 My prices are being 
shopped;

 Owners and Consultants 
are becoming more 
aggressive on draws and 
are in tune to front end 
billing and over billing;

 On some jobs, I am doing 2 
and 3 revisions of my draw 

 I have to remit HST on 
Invoiced Values despite 
the fact I have not yet 
received payment on those 
invoiced values.

 I am bidding work on 
incomplete designs;

 Getting a change order 
approved, let alone paid, is 
a hassle;

 Client doesn’t answer 
questions;
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Where do I go first?
• Change your corporate culture 

and attitude;
• None of these changes will mean 

anything to you if you do not use 
them;

• You are being given new “tools” –
why use a wooden ladder when 
someone is giving you a scissor 
lift?
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Prompt Payment 
as an idea…. 
How offensive?
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The General Rule:
Payment by Owner 

to General 
Contractor in 28 
days and then to 

sub, 7 days later all 
triggered by a 

“proper invoice”;
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City of Ottawa Proper Invoice*
The Contractor is required to ensure it identifies the following information on all 

invoices: 
a. Contractor name, mailing address, email address and telephone number 
b. Invoice date 
c. Unique Invoice number  *
d. Payment terms 
e. Description of the good or service purchased 
f. Purchase order number (if applicable) 
g. Identification of the City contact by full name or established City client/customer *
h. Unit cost, quantity, subtotal, taxes and total amount due 
i. Contractor’s tax registration number where applicable. *
J. Final monthly PQR (if applicable)*
k.  Progress Draw Breakdown, WSIB certificate, Statutory declaration (if applicable)
* Requirements that are additional information from minimum requirements 

outlined in the act
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Key Prompt Payment Provisions
Giving of proper 
invoices
6.2(1)
Proper invoices 
shall be given to an 
owner on a monthly 
basis, unless the 
contract provides 
otherwise.

Restriction on 
conditions
(2)
A provision in a 
contract that makes 
the giving of a proper 
invoice conditional on 
the prior certification 
of a payment certifier 
or on the owner’s prior 
approval is of no force 
or effect.
(City or MTO PQR?)
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Same
(3)
For greater certainty, 
subsection (2) has no 
application to a provision 
in a contract that 
provides for the 
certification of a 
payment certifier or the 
owner’s approval after a 
proper invoice is given.

DAY 28
DEADLINE FOR OWNER TO

PAY AMOUNTS NOT DISPUTED
TO CONTRACTOR

DAY 28
DEADLINE FOR OWNER TO

PAY AMOUNTS NOT DISPUTED
TO CONTRACTOR

DAY 0
OWNER RECEIVES PROPER

INVOICE

DAY 14
DEADLINE FOR OWNER TO

GIVE NOTICE OF NON
PAYMENT

+7 DAYS

CONTRACTOR HAS 7 DAYS FROM
RECEIPT OF PAYMENT TO PAY

AMOUNTS RECEIVED TO
SUBCONTRACTOR
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+7 DAYS

CONTRACTOR HAS 7 DAYS FROM
RECEIPT OF NOTICE TO PROVIDE NOTICE
OF NON-PAYMENT TO SUBCONTRACTOR
AND UNDERTAKING TO ADJUDICATE W/IN

21 DAYS

+7 DAYS

CONTRACTOR HAS 7 DAYS FROM
RECEIPT OF NOTICE TO PROVIDE NOTICE
OF NON-PAYMENT TO SUBCONTRACTOR
AND UNDERTAKING TO ADJUDICATE W/IN

21 DAYS

+7 DAYS

SUBCONTRACTOR HAS 7 DAYS
FROM RECEIPT OF NOTICE TO

PROVIDE NOTICE OF NON-
PAYMENT TO

SUBSUBCONTRACTOR

+7 DAYS

SUBCONTRACTOR HAS 7 DAYS
FROM RECEIPT OF NOTICE TO

PROVIDE NOTICE OF NON-
PAYMENT TO

SUBSUBCONTRACTOR

+7 DAYS

SUBCONTRACTOR HAS 7 DAYS
FROM RECEIPT OF PAYMENT TO

PAY AMOUNTS RECEIVED TO
SUBSUBCONTRACTOR

+7 DAYS

SUBCONTRACTOR HAS 7 DAYS
FROM RECEIPT OF PAYMENT TO

PAY AMOUNTS RECEIVED TO
SUBSUBCONTRACTOR
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Issues?
Mock Up Invoice
 On award, do a 

draft proper 
invoice with all 
of the requisite 
info. 

 Then send it to 
the owner for 
comment.

Suppliers
 With shortened 

payment cycle, can I 
jump on early 
payment discounts?
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Risk Management
 Still want to control 

payment terms and 
annual holdback 
release.

 Qualify my bids to 
include both?

 Make sure my lead 
letter is part of the 
“Contract 
Documents”

16

OPBA and 
Overbilling…
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Adjudication

Why?

What is it?

Arbitration on steroids

Mandatory

“pay first, argue later”

Parties free to set rules 
but must be consistent 

with the Act

Can have multi-issue 
adjudications;
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Where do I go first?
 Starts with notice of 

adjudication:
 names, addresses of parties;
 Description of the dispute;

 Redress sought;
 Proposed adjudicator;
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How can this work for me?
What is the worst way to 
trap cash on a project?
Leverage a draft notice of 
adjudication…
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10 days 30 days

7 days

5 days

5 days

4 days

4 days

30 days subject 
to extension

Notice of 
Adjudication

Adjudicator does 
not consent

ODACC to appoint
adjudicator

Adjudicator 
consents and 
is appointed

Party giving notice 
sends documents 

to adjudicator
Adjudication and 

Determination

Payment of 
determined 

amounts

Application to 
set aside

Adjudicator consents 
to adjudicate
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Checklist

 review or set up method of 
keeping track of issues and 
dates;

 enhance document management 
system;

 consider how to keep staff on 
site while also preparing for and 
managing adjudications;

 consider how to simplify 
complex disputes ;

 maintain list of good 
adjudicators – evaluate 
experiences; share;
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Other Changes?

 Transition 
Rules 

 Deadline to 
Register a 
Claim for Lien  

 Release of 
Holdback – At 
Substantial  

 Release of 
Holdback – Early 
Trades  

 Phased and 
Annual Release of 
Holdback  

 Accounting for 
Trust Funds  
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 Accounting for 
Trust Funds  

 Bonding of Public 
Contracts 
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Questions?

Dan Leduc 
613.867.7171
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